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“What is bad in theology is bad in law as well.” 

-Justices Kurian Joseph, RF Nariman, UU Lalit 

 

In Shayara Bano v. UOI1, the Supreme Court had before itself a matter of grave controversy. 

The petitioner, in this case, had brought before the certain court practices prevailing in Islam 

that raised many questions and were problematic on a multitude of levels. The morality, 

legality, and constitutionality of three issues, namely talaq-e-biddat, nikah halala, and 

polygamy, were questioned2. In what turned out to be a landmark judgment, three judges out 

of the five-judge bench held the practice of triple talaq to be arbitrary and against the tenets of 

Islam and thus violative of the Constitution3. While focusing on talaq-e-biddat in its entirety 

and abolishing the practice, the Court conveniently sidelined nikah halala and polygamy 

issues. The reason for this sidelining could range from mere ignorance to actively dodging 

difficult questions on religious practices. This case comment seeks to shed light on the 

controversial practice of nikah-halala and analyze it concerning different dimensions. Along 

with the origin of those mentioned above, we shall deep-dive into the concerns latched onto it- 

the contradiction to the Holy Quran, unconstitutionality of the practice, direct and indirect 

gender-based discrimination, and the sexual coercion that is inherent to the custom.  

 

Nikah means marriage, and halala means permissible. Under this practice, a woman can 

remarry her first husband after divorce by marrying another man, consummating her marriage, 

 
1 AIR 2017 9 SCC 1 (SC) 
2 ORDER XXXVIII, S.C.R, 2013 
3 HT Correspondent, Triple Talaq Verdict: What SC Judges said about the divorce practice, HINDUSTAN 

TIMES (April 14, 10:12 PM), https://www.hindustantimes.com/india-news/triple-talaq-verdict-what-the-sc-

judges-said-about-the-islamic-divorce-law/story-rV0C5TlDc40KWcPFA2l0fN.html 
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and then getting a divorce4 from him5. In the context of the dissolution of marriage, this law 

was found to maintain a sense of discipline to make sure that matrimony was not reduced to 

mockery. Thus, a bar was laid down to prevent a man from using divorce as a tool by using it 

repeatedly to torture his wife6. In this contemporary world, this custom has been misused and 

manipulated in various instances. According to The Indian Express, “a husband lost her wife 

to his friend in gambling and divorced her and had his friend sleep with the woman to remarry 

her” and used this custom as an excuse7. 

 

The relationship between religion and marriage is such that religion majorly dictates the norms 

for marriage and often defines it. The application of personal law dictating a Muslim marriage 

has been made permissible by law under the Muslim Personal Law (Shariat) Application Act 

of 1937. Under Section 2 of this act, “the rule of decision in cases where the parties are Muslim 

shall be the Muslim Personal Law”8. That being said, it is the Islamic Law that has been derived 

from the teachings of the Muhamad and the Holy Quran9. It has been argued before the 

Supreme Court that nikah halala is a practice related to marriage and is thus legal and protected 

from the application of Article 13 of the Constitution10. However, safeguarding a practice 

without considering its implications on society and the position of the already vulnerable 

Muslim women is improper and lacks logic. The view of the minority in the Shayara Bano 

judgment where Chief Justice JS Khehar and Justice S Abdul Nazeer disregard these factors 

by calling “religion a matter of faith and not of logic”11. The Holy Quran does not tolerate the 

view that “women are chattel belonging to men”, and even the majority view of this judgment 

 
4 Either the man gives her divorce or he dies after the consummation of that marriage. 
5 WIKIPEDIA, https://en.wikipedia.org/wiki/Nikah_halala (last visited April 14, 10:35 PM) 
6 Rule of irrevocability- Radhika Iyengar, What is Nikah Halala: how it was established and where it stands 

today, INDIAN EXPRESS (April 14, 10:52PM), https://indianexpress.com/article/what-is/what-is-nikah-halala-

how-it-was-established-and-where-it-stands-in-modern-india-triple-talaq-4618415/ 
7 Naz Smyth, Divorce! Divorce! Divorce!, NAZ SMYTH (April 14, 11:09 PM), 

http://www.nazsmyth.co.uk/2017/09/naz-smyth-divorce-uk/ 
8 INDIAN KANOON, https://indiankanoon.org/doc/1188494/ (last visited April 14, 11:15 PM) 
9 Rachel Elbaum, What is Shariat Law, NBC NEWS (April 15, 9:02 PM), 

https://www.nbcnews.com/storyline/smart-facts/what-shariah-law-n859981 
10 HT Correspondent, Polygamy, Nikah Halala based on Quran, says AIMPLB, HINDUSTAN TIMES (April 

15, 9:15 PM), https://www.hindustantimes.com/india-news/polygamy-nikah-halala-laws-based-on-quran-says-

aimplb/story-THoMUWNOV3I2AObs0vhklN.html 
11 HT Correspondent, Triple Talaq Verdict: What SC Judges said about the divorce practice, HINDUSTAN 

TIMES (April 15, 9:34 PM), https://www.hindustantimes.com/india-news/triple-talaq-verdict-what-the-sc-

judges-said-about-the-islamic-divorce-law/story-rV0C5TlDc40KWcPFA2l0fN.html 

https://en.wikipedia.org/wiki/Nikah_halala
https://indiankanoon.org/doc/1188494/
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said that “what is bad in the Holy Quran cannot be good in Shariat” and therefore, “what is bad 

in theology is bad in law as well”12.  

 

When we consider the gender’s perspective on personal laws, we see how problematic they 

can be because of the inherent inequalities between the two genders, and reforming such 

obsolete-minded laws is the way to go in this contemporary world13. Justice Krishna Iyer14 

accurately pointed out that considering a Muslim male with unilateral power in terms of divorce 

is a fallacy15 but ignoring the implications of a few somewhat derogatory practices in the name 

of customs is not right. Marriage is a civil contract under Muslim Law, and Justice Mitter once 

described this as a contract of sale where “the woman is the property, and the dower is her 

price16”. The fact that a woman was referred to as property is the root of the sociological 

problems discussed in this paragraph. To begin with, an essential ingredient of nikah halala is 

the consummation of marriage. Merriam Webster defines consent as “voluntarily agreeing to 

something”, Whilst sexual coercion is defined as “an unwanted sexual activity under pressure 

in a non-physical way”17. So, what if a woman just wants to remarry her first husband without 

indulging in any sexual activity with someone she had to marry as a part of practice? Isn’t that 

practice coercing her into something that does not have her consent? Therefore, this is one of 

those practices that “coerce women into sexual relationships with men by religious and cultural 

practices”18. Furthermore, as laid down in Navtej Singh Johar v. UOI19, “the right to sexual 

autonomy is an integrable facet of individual liberty”20, ironic to the practice of nikah halala. 

 
12 HT Correspondent, Triple Talaq Verdict: What SC Judges said about the divorce practice, HINDUSTAN 

TIMES (April 15, 9:40 PM), https://www.hindustantimes.com/india-news/triple-talaq-verdict-what-the-sc-

judges-said-about-the-islamic-divorce-law/story-rV0C5TlDc40KWcPFA2l0fN.html 
13 Tanja Herklotz, Shayara Bano versus Union of India and Others. The Indian Supreme Court's Ban of Triple 

Talaq and the Debate around Muslim Personal Law and Gender Justice, Verfassung Und Recht in Übersee / 

Law and Politics in Africa, Asia and Latin America 50, no. 3 (2017): 300-11, 

http://jguelibrary.informaticsglobal.com:2074/stable/26429244. 
14 Yousuf v. Swaramma AIR 1971 Ker 261 at 264. 
15 Furqan Ahmad, UNDERSTANDING THE ISLAMIC LAW OF DIVORCE, Journal of the Indian Law Institute 

45, no. 3/4 (2003): 484-508, http://jguelibrary.informaticsglobal.com:2074/stable/43951877. 
16 Poonam Pradhan Saxena, MATRIMONIAL LAWS AND GENDER JUSTICE, Journal of the Indian Law 

Institute 45, no. 3/4 (2003): 335-87. http://jguelibrary.informaticsglobal.com:2074/stable/43951868. 
17 OFFICE ON WOMEN’S HEALTH, https://www.womenshealth.gov/relationships-and-safety/other-

types/sexual-

coercion#:~:text=Sexual%20coercion%20is%20unwanted%20sexual%20activity%20that%20happens,ever%20

required%20to%20have%20sex%20with%20someone%20else (April 15, 10:35 PM) 
18 Shelagh Day, Women’s Sexual Autonomy- Universality, Sexual Rights, and Sexual Orientation at the Beijing 

Conference, Canadian Woman Studies 46, 

https://cws.journals.yorku.ca/index.php/cws/article/viewFile/12095/11178 
19 W. P. (Crl.) No. 76 of 2016 
20 INDIAN KANOON, https://indiankanoon.org/doc/168671544/ (April 16, 8:05 PM) 

https://www.womenshealth.gov/relationships-and-safety/other-types/sexual-coercion#:~:text=Sexual%20coercion%20is%20unwanted%20sexual%20activity%20that%20happens,ever%20required%20to%20have%20sex%20with%20someone%20else
https://www.womenshealth.gov/relationships-and-safety/other-types/sexual-coercion#:~:text=Sexual%20coercion%20is%20unwanted%20sexual%20activity%20that%20happens,ever%20required%20to%20have%20sex%20with%20someone%20else
https://www.womenshealth.gov/relationships-and-safety/other-types/sexual-coercion#:~:text=Sexual%20coercion%20is%20unwanted%20sexual%20activity%20that%20happens,ever%20required%20to%20have%20sex%20with%20someone%20else
https://www.womenshealth.gov/relationships-and-safety/other-types/sexual-coercion#:~:text=Sexual%20coercion%20is%20unwanted%20sexual%20activity%20that%20happens,ever%20required%20to%20have%20sex%20with%20someone%20else
https://indiankanoon.org/doc/168671544/
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Nikah halala is a violation of the right to equality and a right to life and dignity as under articles 

14,15, and 21. There is an unjust treatment being meted out to women as they are forced to 

undergo this process of consummation with another man and therefore sexually exploited in a 

way. Article 13 of the Constitution recognises law as also custom or usages. The obiter dictum 

by J. Chandrachud in the Sabarimala21 case reaffirmed the inclusivity of personal laws in 

Article 13(3) on account of them creating a menace in society22 invites scrutiny of personal 

laws. The same was also previously laid down in the case of State of Bombay v. Narasu Appa 

Mali,23 where Chief Justice Chagla opined that ‘custom or usage would be included in the 

definition of ‘laws in force’ in Article 13(1). 24 As such, the practice of Nikah halala and 

polygamy is unconstitutional because "Section 2 of the Shariat Act directs that in all questions 

regarding marriage, succession and the like, law to be governed will be the Muslim personal 

law, thereby giving personal law a legal effect and fulfilling the criteria laid down by Article 

13 of the Constitution."25 

 

Though the freedom of conscience and free profession, practise, and propagation of religion is 

guaranteed by Article 25 of the Constitution, it is subjected to public order, morality, and health 

and the other provisions under Part III of the Constitution26. Similar to the discussion in the 

case of Shayaro Bano v. UOI, the Nikah halala is not an essential part of the Islamic religion 

and is only followed by a minority. Historians such as Rana Safvi have also said, “there is no 

such thing as nikah halala in the Quran.27 Further, the judgement in Sabarimala28 has upheld 

 
21 Indian Young Lawyers Association v. The State Of Kerala on 28 September, 2018 
22Behl, Article 13: A Bête Noire in the Indian Constitution?, JURIST.ORG, 

https://www.jurist.org/commentary/2020/04/sharma-behl-indian-constitution-article-

13/#:~:text=As%20per%20Article%2013(3,having%20the%20force%20of%20law%E2%80%9D.&text=Unless

%20they%20are%20altered%20or,to%20personal%20law%20as%20well. 
23 The State Of Bombay vs Narasu Appa Mali on 24 July, 1951 

Equivalent citations: AIR 1952 Bom 84, (1951) 53 BOMLR 779, ILR 1951 Bom 775 
24 Shayara Bano and Ors. V Union of India (UOI) and Ors, 2017 AIR2017 SC 4609  
25Behl, Article 13: A Bête Noire in the Indian Constitution?, JURIST.ORG, 

https://www.jurist.org/commentary/2020/04/sharma-behl-indian-constitution-article-

13/#:~:text=As%20per%20Article%2013(3,having%20the%20force%20of%20law%E2%80%9D.&text=Unless

%20they%20are%20altered%20or,to%20personal%20law%20as%20well. 
26 Article 25(1) 
27 Vatsala Singh, What Does Quran Say About Nikah Halala? Will Banning it Help?, THE QUINT 

https://www.thequint.com/voices/women/so-what-does-the-quran-say-about-nikah-halala-triple-talaq-

polygamy#read-more 
28 Indian Young Lawyers Association v. The State Of Kerala on 28 September, 2018 
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that the freedom of religion is subjected to the right of equality and dignity, as such, Nikah 

halala feebly protected under the right to religion. 

 

Internationally, the rights of a woman have been extensively recognised, however it is only 

India that lags. Under the Universal Declaration of Human Rights (UDHC), Article 3 provides 

that everyone has the right to life, liberty, and security.  Further, Article 7 provides that 

everybody is equal before the law and is entitled to no discrimination to equal protection of the 

law. The Universal Declaration of Human Rights has universally recognised and emphasized 

that a woman's human rights need better fortification. The United Nations Economic and Social 

Council’s Committee on Economic, Social and Cultural Rights explained in its General 

Comment No. 16 of 2005 that parties to the International Covenant on Economic, Social and 

Cultural Rights are obliged to eliminate not only direct discrimination but also indirect 

discrimination, by refraining from engaging in discriminatory practices, ensuring that third 

parties do not discriminate unlawfully directly or indirectly, and taking positive action to 

guarantee women’s equality. India had ratified this covenant in April 197929. A failure to 

eliminate de jure (formal) and de facto (substantive) discrimination constitutes a violation of 

women's rights envisaged in such international treaties and covenants.30 These rights are the 

most fundamental of rights which permeate even to personal laws, and though India accepts a 

plural legal system, laws or customs which are inherently degrading and discriminating have 

no place in this system.  

 

The Legislature and Constitution have failed to ensure the basic dignity and equality of women 

in general and Muslims concerning marriage and divorce matters in the past. An absolute ban 

on Polygamy and Nikah-Halala is essential as it leaves Muslim wives at the whims and fancies 

of their husbands, making them extremely vulnerable. Therefore, not only talaq-e-biddat but 

also polygamy and nikah halala should be declared illegal. The rights of  Muslim men should 

be narrowed down in the sense that they should be extremely cautious and responsible while 

divorcing and not have access to this loophole that fails to uphold a Muslim woman's dignity.  

 
29 Things Do, International Covenant on Economic, Social and Cultural Rights, PEOPLE'S ARCHIVE OF 

RURAL INDIA, 

https://ruralindiaonline.org/en/library/resource/international-covenant-on-economic-social-and-cultural-

rights/#:~:text=It%20has%20been%20ratified%20by,Covenant%20on%20April%2010%2C%201979.&text=(In

%20UN%20documents%2C%20a%20',the%20provisions%20in%20the%20instrument). 
30SAMEENA BEGUM VERSES UNION OF INDIA & ANOTHER WRIT PETITION (CIVIL) NO 222 OF 

2018 


