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Bench: Dr. Arjit Pasayat & D.K. Jain 

Facts: 

1. An FIR was lodged alleging that the accused, Pradeep Kumar had a sexual 

relationship with the victim Binita Kumari on the pretext that he would marry her.  

2. Both of them entered into a marriage in a temple in the presence of a deity. 

3. The accused was set to marry another girl when the victim lodged an FIR against him.  

4. The accused denies having any physical relationship with the victim and also denies 

that they were married. 

Issue: Whether the consent given by Binita Kumari was voluntarily or a misconception of 

fact? 

Legislations cited: 

1. Section 376 Indian Penal Code 

2. Section 406 Indian Penal Code 

3. Section 90 Indian Penal Code. 

Judgment: 

The court dealt with various aspects as to what constitutes and what does not constitute 

consent. The court relying on the case of Jayanti Rani Panda v. State of WB made the 

observations that Section 90 cannot be called for aid unless the court is sure that the accused 

from the beginning never intended to keep such promise. The failure to keep promise could 

also arise at a later date due to unknown reasons. The bench forms a consensus on the view 

that the consent obtained by the prosecutrix on the pretext of marrying her later is not a 

misconception of fact. The court also says that there is no straight jacket formula and in each 

case the question of consent depends on the peculiarity of facts of the case. However, if it is 

established in a case that the accused did not intend to marry from the start it will vitiate the 

consent. 



 

 

The order of the High court was set aside as the matter has not been dealt in detail and the 

matter was remitted for fresh consideration. 


