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Legislation Cited 
1.Section 32, Indian Contracts Act, 1872 

2.Section 56, Indian Contracts Act, 1872 

3.Section 9, Indian Contracts Act, 1872  

Case Digest  
Summary: NAFED- entered into a contract with Alimenta S A. to supply Indian HPS groundnut 

(Commodity) to Alimenta- Contract duration 1979-1980-The terms and conditions of the Contract- 

standard terms of Federation of Oils, Seeds and Fats Association, London (FOSFA) 20, contract (clause 

11)-However, a notable provision was added under the contract- Clause 14- ”in case of prohibition of 

export by any executive or legislative act of the Government, the agreement or any unfulfilled part 

thereof would be cancelled”- NAFED was required to ship 5000 MT of the Commodity between 1979-

1980- 1900 MT could be shipped within the stipulated period-remaining quantity could not be shipped 

because of crops getting damaged due to weather- it was agreed vide an addendum  that the remaining 

quantity to be shipped within 1980-1981-NAFED was a canalizing agency for the Government of India-

it was bound to seek permission from government- they had to take permission for the period of 1980-

81- Govt refused permission & directed NAFED to not ship the remaining quantity- Alimenta was 

informed that the shipping cannot take place due to explicit govt orders-.Alimenta resorted to arbitration 

proceedings before FOSFA- litigation took place between 1981 to 1987 before the Delhi High Court and 

Supreme Court- NAFED sought to restrain Alimenta from continuing the arbitration proceedings-

NAFED also received a clarification from the Govt  that the directions by govt refusing shipping were 

lawful and binding on NAFED- the Supreme Court vide its judgment relegated the parties to the pending 

arbitration before FOSFA. 

FOSFA passed its Impugned award whereby NAFED was directed to pay certain sums plus interest to 

Alimenta- NAFED filed an appeal before the Board of Appeal challenging this- The Board of Appeal 

passed its award compounding NAFED's issues by increasing both, the award amount and the interest- 

After this Alimenta filed a petition under Sections 5 and 6 of the Foreign Awards (Recognition and 

Enforcement) Act, 1961 and sought enforcement of the  first impugned award and also the award passed 

by the Board- Then dispute reached the Supreme Court by an appeal filed by NAFED. 

 

 

Issue:  

(i) Whether the foreign award is enforceable in India? 

(ii) Whether NAFED was unable to comply with the contractual obligation to export groundnut 

due to the Government's refusal? 

(iii)  Whether NAFED could have been held liable in breach of contract to pay damages 

particularly in view of clause 14 of the agreement? 

(iv) Whether enforcement of the Impugned Award was against the public policy of India? 

 



 

 

  

 

 Judgement: Court held that the refusal of the Govt incapacitated NAFED from effecting the supply 

well-nigh fell in the ambit of the clause. The Court observed that NAFED intended to perform its 

contractual obligations but being the canalizing agent of the Government, it was bound to adhere to govt 

restriction.  
 FOFSA was better expected to comply with the interim orders of the Delhi High Court, but 

because the proceedings were dismissed way back in 1987 and were not protested against since 

then, NAFED cannot be allowed to raise agitation at such a late stage. 

 On the legal representation before the arbitral tribunal and the Board of Appeal: Rule 3 of 

FOSFA Rules bars the parties from having legal representation before the arbitral tribunal, 

therefore, NAFED’s submission as to non-representation before the arbitral tribunal was not 

accepted. 

 In matters of Alimenta’s nominee arbitrator appearing before the Board of Appeal, the court held 

that generally, such participation is considered bad in law and against the concept of justice and 

rules of procedure as provided in The State of Punjab & Anr. v Shamlal Murari & Anr. 

Arbitrator could not have appeared before the Board of Appeal to defend the award but because 

there was no concrete material to substantiate this objection due to the prevailing practice in the 

UK at the time in question. Thus, the court has no penchant in deciding this issue. 

  It was held that the Board of Appeal did not have the right to increase the interest in the absence 

of appeal by Alimenta. 

 

 


